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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
WEB PRESS CORPORATION,

appellant, PCHB No. B86-46

v, ORDER OF DISMISSAL

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.

on April 16, 1986, respondent filed a Motion t0O Dismlss tne
captioned appeal on the grounds that i1t was not timely filed. The
motion was accompanied by the Declaration of Mary A. Kautz. On May 2,
1986, appellant filed a Memorandum in QOpposition to Motion to Dismiss,
with attached: a) letter of Web Press cCorporation, dated March 6,
1986; b) Application for Relief from Penalty No. DE 86-101, dated
January 22, 1986; and <¢) Washington State Reglister eXxcept WSR
85-11-090. -

Tne Board has considered these materials and consulted 1ts file,
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The following facts are not in dispute and, for the purposes of
this motion, are accepted as true:
1. The Department of Ecology (WDOE) 1ssued a regulatory order
{Oorder No. DE 86-109) on January 30, 1986, pursuant to RCW 70.105.095.

2. Web Press (Corporation (Web) received tnis letter on February

3, 1986,

3. Web's letter of March 6, 1986, was received by tnis Board on

-~

March 11, 1986.
4., Aan Amended Notice of Appeal was filed with this Board on Web's
pehalf on aApril 2, 1986.
II
RCW 43.21B.120 and RCW 43.21B.230 provide a thirty day period for
appeal of WDOE orders, Unless otnerwise providea by law, tne thirty
days runs from the date that notice of the order 1s comnunicated to
the appealing party. WAC 371-08-080.
RCW 70,105,095, under which the order in question was 1sSsuea, does
not otherwlse provide,.
ITI
In pertinent part RCW 70.105.095 states:
{3) Any order shall become final unless, 1o
later than tnirty days after the order 15 served,
the person or persons named 1n the order reyuest a
public hearing . ., ., [Tl/he department snall

propmptly conduct a public nedring to consider

testimony and new information regaraing tne order.
The department may, at 1ts discretion, elLtner
modify tne order or maintain 1t uncnangedq. The
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order shall become effective 1mmediately after the
department reaches a final decision, unless the
department modifies the order to specify another
compliance date.

IV

We conclude that the word "final" as used in RCW 70.105.095 refers
to the moment at which the i1ssued order goes i1into force. It 1s from
this moment that tne thirty day period for appeal to this Board begins
to run.

The only thing wnhicl can distrub the ftinality of the 1initial
i1ssuance of an order under RCW 70.105.095 :i1s the filing of a reguest
for public hearing. If such a request 1s not timely made, the order,
by operation of law, 1s deemed to have been "final®" upon the date 1t
originally was served.

In the 1nstant case no timely filing of a request for a public
hearing was made, Threfore, the time to appeal to this Board was
within 30 days of February 3, 1986, No appeal was filed wWwithin that
period.

\Y

Had a regquest for public nearing peen timely filed, we would nave
a different <case, When an opportunity for "in-nouse review"
procedures 1s provided, the appellant must take advantage of 1t 1in
order to alter the date at which tne time for appeal to this Board
commences. See RCW 70.105.080, 90.48.144.

VI

Because of the dispostion of the respondent's Motion to DLSm1SS we
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do not rule on appellant's Motion for Stay.
VII

The decision reached 1n tnis case has no effect on tne val:idity of
Web's appeal of civil penalty in PCHB No. 86-61. The (Qrder
consolidating Notices of Appeal in PCHB No. 86-40 and PCHB No. B86-6l
1s hereby rescinded.

NOW THEREFORE, based on tne foregoing, tne Bouard deciages tnat 1t
lacks jurisdiction to entertain the instant appeal, Accordingly this
case should be and 1is heréLy dlsmlissed,.

DONE this 21st day of May, 1986,

POLLUTION CONTROL HEARINGS BOARD

O/%_@w% Y

LAWRENCE \J \FAUL Chairman

,4‘441 Aotdonech

GAYLE (ROTHROCK, Vice- Cndlrman

Q-} Lte’:DiJ !G@

WICK DUFRORD, Lawyer Meiper
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